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SENATE REPORT NO. 94-201

(paee 1}

The Commitbes on the Judiciavy, to whiell was roferred the bill
(5. 337) to improve judicin] machinoey by mmending the vequirement
for o three-judge court in certain eases nnd for other purpases, having
considered the same, reports favorably thereon and recommends that

the bill do pass. )
: Punrose or Doz

The purpose of the Lill. as amended, is to amend sections 2231,
2283, 298¢ and 2403 of title 28, United States Code, by sliminuting,
the requirement for special three-judoe courts in easos sceling to
enjoin the enforcement of State or Foderal laws on the grounds of
uncenstitutionality. Iowever, thiee-judgs eourts would Le rotainecd
when sneeifically required by aet of Congraes ar in sty anca invalving
congressional reapportionment or the reapportiominent of any state-
wide legisiative body, The bill also elarifies the cemposition and pro-
cedure of three-judee courts In cases whers will econtinue to be re-
quired, Finally, it insures the right of States to intervene in cases seek-
ing to-enjuin State laws on the ground of unconstitutionality.

STATEMINL

This bill is the same as 3. 271 (03d Cong.) which was passed by the

Senate on June 14, 1973, The House did not complete nction o the

hill. o _ ‘ . o

This bill eliminates the requircment for three-judge comrts in caal :

seeking to enjoin the enforcement of State or Federal laws on Eu]xt
grounds that they are unconstitutional, except in reapportionm

[page 2] , el

cases. Tt daoes not affect cages wwhere such eourts are otlherwise requbll P:n

by not of Congress. Thiee-judge court procedure has tecently beel
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termed by one scholar, “the single worst feature in the Irederal judicinl
oyobern wy woe hava ]f._f‘.ﬁﬂny # Tt has iInD{JSBd a burden on the fFedernl
courts und has provided a constant sSource of uncertainty and pro-
cedural pitfalls for litigants,

Under current law, o Trederal district cotrt may not grant an in-
junction restraining the enforcement of a State or Federal statuie on
the ground of its Tmeonstitutionality nnless the application for m-
junction lina bean hoard and defermined by three judgres inetexd of
the usual single district Judge, This is required by seclions 228l and
9282 of title 28, United States Code. Decrees of three-judge concts
granting or denying il infunction are appealable directly to the Su-
preme Coutt under section 1253 of title 28, while the decision of a
aingle district court jucdge 15 ap sonled to the cireuit court of appeals
with the right of fusfhar appenl to the Supreme Cenrt. This extraor-
dinary procedure was origmally designed to protect Hiate and Trederal
legislative programs from hasly, ill-cunsidered invalidation.

RISTORY

The provision for three-judge courts was enacted by Congress as
o sulution to o specific problem. In 1808, the Suprome Clourt, in tha
landmark decision of Bz parte Foung, 209 U5, 123 (1806), held that
State officinlz could be enjoined by Tederul courts from enforcing
anconstitutional State statutes. The Founy decision enma ot the turn
of Lhe century, at o time of vigorous sxpunsion of big business and
the roilronde” As the Slates sought to exert epntrol over these enter-
priges, they enanted regulatocy atabntes, Repaontedly, however, their
attempts were tlwarted by Tecernl court injunctions preventing
enforcoment of these slatutes. Alost controversinl wag the practice
of mary Federal judges ol granting interlocutory injunctions on the
strength of affidavits alone or nf granting temporaty restralntng
orders ex parte, e, without hearing or notice to the oppoesing side.

As u response, Congroon enacted the Three-Judge Court Act {Act
of June 18, 1910, ch. 309, § 17, 86 Stat. 577) which prohibited a single
Federal district court judge from 1ssuing interlocutory injunctions
auainst allogadly unconstitutional Stute statufes and roquired that
casos seeldng such injunctive relief be heard by o diskrict cowrt made
up of three judges. The act 2Jso contained ¢ provision for direct ap peak
L l_hL! PJupreme Oourt in tho beliaf thal thiz would T]l'D‘r‘idB 51:"3@':1‘-"
review of these cases. The rationale of the nct was that three judges
would be less likely than one to exercise the Federal injunctive power
imprudently. It was felt that the net would relieve the fears of thie
Stotes that they would bave important regulatory programns pre-
eipitously enjoined. However, s will be explamed later in this report,
aome of Lha mpust wertans phjections to injunetion practicos of the
Federal judges were overcoms by statutory and vules changes oceur-
ring shortly after the Three-Judge Court Ast was passad.

Since ite ennctment, the Three-Judge Coutt Act has undergune
several sienificant revisions, ‘The original act dealt only with inter-
looutory, and not permancnf, injunetions. A 1925 proendment te the
act requiverd thas three judges convene fov permanent as well as inter-
lpcutory injunctions. In 1957, as one of the few twunants of Prosidant

{. 18 3,00, 441, 52 LoFd. Ti4, 13 LB A
g, %4, 14 Ann.Cas 764
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three-judge courk procedure were fArst advanced, i1t s been sirgested
that mere refinement of procedure may not be sufficient. ‘The Judicial
Conference has strongly recommended the elimination of three-judze
courte in snits challenging the constitutionality of State or Federal
Jusrs axaenpt whers expressly required by nct of Conguess.

In hearings before the Subcomittes on Improyveunats in Judieal
Machinery, the ehief judges of the Second, Lhivd, Fourtls and Trifth
Civonit Comts of Appeal urgedthe repend of three-judge coutt statutes.
Judee Skelly Wright from the 5.8, Court of Appeals for the Distriet
of Coluinbin, testifying on bohalf of the Judicial Coulerence, also
advoeated the meneral abolition of three-judge couris and specifically
requested that this lopisiative proposal be considered soparate and
apait from the Foderal Court Turisdiction Act in order that it might
recoive prompt considerntion by the Senatel Prof. Charles Alnl
TWright of the University of Texas Lasw Sehool strongly urged that
legisﬁntiun to eliminate the vequirement for three-judge courts in mosk
cases be given prampt attention because of the great burden that these
cuses are now placing upon the Trederal courk eystons.

Tn addition, the Chief Justles of the [Tnifed States, in his annual
report on the state of the Judiciary to the American Bar Association,
cnﬁcd for the elimination of the requirement for flivee-judge disteiet

courts. He stated:

e should tolally eliminate the three-judge district courts
that now distupt distriet und eireuit judges’ work., Direct
appeal to the Supreme Court, without the Lenefit of infer-
modinte roview by 2 court of appeals, has seriously eroded
the Supreme Court’s pewer to conitrol its workload, since
appeals from three-judge district courts now account for one
of five cases heard Ly the Supreme Coutt. The original
roasonts for establishing these speelal vouls, whatover thelr
validity at the time, no lenger exist. There are adequate
means to sectire an expedited appead to the Supreme Court
if the circumstances genuinely require it. Temarks of Warren
. Bugger, Chief J Letice of Lhe United States, befors Aner-
tenn Doe Association, San Franciseo, Calif., August 14, 1072

[here are four major reasons Ior enacting this lepislabion wwhich
would eliminnte the requirement for three-judge courts in all cases
escept those involving yeapportionment or where required by con-
sressional cnactment. They are: (1) to relicve the burden of threc-
udge court cases, which have incressed in number from 129 in 1963
to 320 in 1973, causing o considerable strain on the worlkload of Federal
Jjudges; {2) to remowve provedueasl wirorbaintics that exist vnder the

tgyhesquent Lo the begrlogs, & specink committer ropert to the Federal Judlvinl CenteT
url thres-indge conrts, "Heport of Lhe Study Group oo the

alas recominended mbolitlon of 5
tagetnad of the Supreme Cowrt™ (1072),
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present ambiguous three-judge court practices; (3) because stututory
and riles changes have eliminated the original reasons for the estab-
lishment of three-judge courts; and (4] because decisiona] law has
provided its own safeguards against precipitous injunctive action by
Federal judgeas.

Tur Dunnex or THiere-Juoee CoUrTs

In the vears from 1955 to 1059, the uverage number of three-judge
court pases beerd was $0.5 per year, To Uhis voavs from 1080 te 1064,

) ¥ .
the average per year was $5.6 such cases. Since fiscal year 1968, the
number of three-judgas court eases has continued fo grow at an explo-
give Tate, The figures Lor the subsequent years are:

I o e e o e A ——— — — e 178
B3 4 ? I e e T e B S S P S G SN e Pl N 215
Y e e o i it S P 261
LY A UESERETESOE S S E S L 315
PRI o m s e e e i e J14

320

ko, IS G R
The burden of these cases can be further seen from the following

tahle.

Yadlt 1--3.JU0GF CUOUAT HEARINGS &Y MATURE OF SINT, FISCAL YEARS 1943-12

Suits [nvalving Stabe o locat
laws or regilatizes

Berine ot Reapper- Qlhier

Fisead ymar Tiksl [CC ardeis Civil rlzhta lFenmont a1iens

1953, . oo st I} 14 16 zr
1958 AT 119 | Il 131 ah
1965 e 147 L 33 1t i
JOBB . aeer-.. 162 irs 1] 23 4
JORfismntos o5 irl Ed Gh 10 L7
AGRR i et 179 H! 53 E7
(31 T L% I il 1 &3
3l {0 e S e 24l LY 162 B T
1571 Sl e 318 At L6 2 EE|
[l in s 114 52 LBL 2 [
1973, AR A 320 o 183 7 H]

1ha LF.5. Gouets, 134 (1373

Source! Data frem the Annval Repat of tae Giictlar of Lha Aedriinislrative dflice ¢f

Thus, the number of three-judge court cases has increased T3 per-
cent in the 5 years sinee the Awertcan Law Institute made 1ks modest
p:‘na:noanls to revise three-judge conrt procedures,

The thioe-judioe court praviscens lraposa f pongidarahle horden on
the Federal courts becnuse whenever such o con 1t i3 vequived, o second
district judge, as well a5 a judge of a civenit conrt of appenls, roust be
brought. in to hear wnd determine the case along with the disirict
indge in whose court the case wus filed. In most parts of the country,
the two additionul judges must come fromm another city or State, leuv-
i]'tg tho worls thut thay wenld ardenartly be doing i their owwn enurks,
to zorve on a three-judge court.

7n addition to the burden that the three-judge conrts place on the
distriet judges and the judges of the courls ol appeal, the present pro-
sedure allows a direst appeal fo the Hupreme Court from orders of u
three-judge eourt granting or denying L junctions, 28 ULE.C. seelion

1oas. Although these cases account for only o small portion {less than
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3 p(‘a]_‘cent) ut_' 11l cases docketed in the Supreme Court, they consume
A disproportionate amount of the Jimited time for argument in the

fpage 5]

Suprenia Court, In the period frem Ootaber 1969, through November
1971, the Courl heavd argument of 366 cases. OF these, 30, or 22 per-

cent, were from thres-judgs courts.

JURISDLOTIONAL TNORERTAINTIES UNDER THE FRESENT THRER-JUDGE
- PRACTICH

(a) The question of when a three-judge court i required

The to the burden placed on the Federal judicial system in calling
a court of three jodees, the statutory requirements of section 2281 of
title 98 have besn strictly construed. PAdlfips v. 8. 3w 1.5, it
{1941)%. Theeffoet of this construction has, in cssence, heen to narrew
{he class aof section 2881 cases. Thus, the single district court judge
must decide the threshold question of whether a case meets the statu-
tory requirements for calling & three-judga court. Thig hus not been

easy.

]%slsicaliy, for sectinn 22851 of title 23 to be applicable, a State statule
or administrative order must be challengod, 1. State officer must be a
party defendant, Injunctive relief must be sought, nnd it must be
claimed that the statute or order is contrary to the Commission of
tho Tnited States. The sane rules are, in general, applicable to chal-
lenges to Federal statutes under section 2282,

The ELpPJic:lLiDll of the appereatly simple criteria listed above hog
been, in fact, the nemesis of three-judge courts; for, if o threshold
Jetermination on any of the criteria 18 incorrectly made, o three-judge
conrt is unnecessary, end contplex appellate review problems AT1se.

State Statutes— There has been eonsiderable conflict as to the mean-
ing of the termn “State statute.” In the leading caso of Ew Purte ol
Piaes, 277 53568 (10283, the Supreme Court Lhield that the Threes.
Judge Court Act would not apply to the suspension of acts of the
State legislature of only Jocal application. For & recent case involving
difficulties with the “local application” doctrine, see Board of Kegenis
of University of Tewas System v. New Left Education Froject, 404
1.8, 981 (1072)¢. -

Gewte Offvere, . The officar seught to La anjoinad mnet he o Shate
officer. The statute does not apply to suits against a State officer per-
forming acts of purely local concern, but it does apply to loeal officers
performing n State function that embodies a policy of statewide con-
Cert. S;uieﬁﬂ.atn AMotar Co. v, Dodge, 905 TILS, 89 (1935)5 .

Injunetive Relisf—~-The Supreme Court has held that In parcticular
oasas, a threajndge conrt wag inapproprinte in an action for declara-
tory judgment. Kennedy v. Mendoza-Martinez 372 .5, 144 (1963)",
Yeb, in many cases, declaratory relief is essentinlly equivalent to an
injunction. The uncertainty of this point Js unfortunate. A three-judge
court is to be invoked only where the complaint seeks injunctive teltef.
It is not necessary if the constitutionality of a statnte is drasn Into
questionwithouh any praver for restraint of its enforcemc-nt.:ff"iemmﬁﬂ?
v. Vestor, 368 11.5.605(1960)7, Thus, many cases vaising gonstitutiona
questions.are now heard and Aecided by a single judge since no M-

junctive relief is requested.
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Daconstifutionality of the Statuie—A three-judge eourt is required
only if the hnvinnetton 18 sought on Federal constitutional prounds.
Like mauy other things about “this deceptivelv simple statute,” this
Hmitation ahounts with slippery dizslinetions. Thus, thice judges are

. 6L S.ot 430,85 LEd Ane. . 21 5.0t 54 :
O EED ST L E 5 R EEE 8% REH P cenvars
4, 02 Z.(0c. 443, 40 LI, 24 265, ng denied B 5.0t 23, 3B4 TT.H. 44,
5. G5 5.0t 678, 74 LoEd 1222, § L.EAED 7T,

[page 6]

nesded if it is claimed that the statute, as applied, s unconstitntional,
cven theugl it may bo ooncedod that the statike in geneeal, is valic.
Department of Employment v 8., 885 1.5, 355 {1966)¢. But n dif-
forent result 1s veached, and three judpes nre not required, if it 1s
possible to enjoin State officials withont holding a State stefute or
administrative order unconstitutional, such 2s where it is claimed that
officials ave administering o constitutional statute in an unconstitu-
tional manner Phillips v 075, 312 115, 246 (1941)%. Nor are throe
jndges required if the elaim js fhat a State statute conflicts with u
Tederal statute which, by virtue of the supermacy clause, is controlling.
Swifs & Co. v. Wickham, 382 T.5. 111 (1963)10,

(0} Complexities of Appellats feviere
The rules on appellate review of whether a three-judme court is
necded “are so complex as to be victually Levond balicf? ALT Study
332 (1969). The proper channels for appealing jnrizdictional issues
are wasteful and eonfusing. To quote Prof. Charles Wright, a leading
scholar on Federal courts:
The court of appuenls mav review i the single jndge regards
the Federal claim as so insnbstantial as to reguire dismissal
for want of jurisdiceion or if the single judge currectly con-
eludes that three judges are not required and decides the

nierits of the case, [f the single judge incorreetly believes that

three judges are not vequired and proceeds to the merits,

the remedy onee wag mandamus from the Supreme Court,

bt now appears to be an appeal to the court of appeals. If

the court of appeals should fnil o see thae (he ke wis wie

for three judges, and reviews on the marits, its decision is
void. Tf a theeo-judge cowrt is convened, hut it determines
that threc judges wore not necessary, appeal is Lo the court of
appoals, IF the special conrt i3 correctly convened and gives
judgment on the merits, appeal lies diveetly to the Supreme
Cumit. X judgment i3 givon on the morite by a thron-judgs
court but such a court “was not required, appeal should be to

the court of appesls rather than to the Supreme Court {ei-
tations omitted), . Wright, “Federal Courts,” section 50,
paee 108 (2d. ed,, 1070},
Judge Flenry Friendly, chicl judge of the Sccond Civcuit Court of
A.ppeﬂ.lﬂ, i s tesclieny bedlore i Judiclal Impeovonmcntas Sul‘:
cotmittee, characterizes the problems of appellate review in this
WY !
We get appeals where the districh judge has refused to
sack tlie convocubion of the three-judge court because he
dossn't regard the coustitulional attacl: on the State statute
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as substantial ancl all theee elrenit judges agree that the
statute iz constitutionnd, yel Huwy feel Loand to reverse beo-
cause the utfnels was not msnhstantinl, On the other side,
wo Jave had o ease where the district judge refused to ask
for o three-judge coutt becanse he thought the abtnck on- 2
State regulation was not substantial, but the three eireuit
judges consider not only that the attack was substantiad but
that the regulation is aneonstitutionul We wie s pondering
over the serious question of whether we ean reverse on tle

g: E{ Egtt 1%51'35“1.%?&%3. 114, 0. BE 5.0t 258 15 L.Ed.2d 1M.
[page 7] .
meritg or must urder a tluce-judge couet. T suppese I could
designate myself and one of my colleagues so that there
wnu‘fdn"t, he very mueh doubt of the result. ITearings on
S. 1874 befors the Subcommittes on Improvements in Ju-
dicial Muchinery of Scnate Committee on the Judiciary,
93 Congress, second session, part 2, at pages T48-T40 (1479},
Thus, under present law, it appears that where district judge has
cefnsed to seck Lhe convocation of & three-judge court because he does
a0t regard fhe constitutional attack on a State statule as substantial,
appeal lies in the cirenit court, Yet, even if thres cirenit Judges agree
that the statuta iz constitutional, they will feel bound to veverse if
the attack was not insubstantinl. On the other hand, cases may arise
where the district judgs refuses Lo ask for thirce-judpge court Lecouee
I thinks the attack on a State regulation iz net substantial but the
three cirenit judges consider not only that the attaek is substantial
but that the regulation is unconstitutional. Yet, tho ciremt court
canmot roverse o the merits, The eireuil court, even though it must
expmine the merits to decide if a three-jndge court is required, will
only order Lhe uppointment of such o court, See, fald v. Lamanza,
425 I, 24 959 (2d Cir., 19790). .
Furthermore, even though there have been nunierons cases in recent
years ceeking to clarily the right of direct appeal to the Jupreme

Court, it was necessary for that Cowrt in o Tecent case to explain

that an order g;r:mting or denying a declaratory judgment is not di-
At i af b fuct that an intanetion was originglly
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